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Introduction
Upon being asked by the publishers of this book to contribute a chapter to the book, the arduous task imposed upon me was how to identify the appropriate area of law to write on. The book is in honour of the Hon. Justice Phillips, (Rtd.), the immediate past Chief Judge of Lagos State. The positive reforms His Lordship made to the Lagos State judiciary during His Lordship’s tenure as the Chief Judge of Lagos State defy numeracy. 
In this regard, His Lordship’s reforms were driven by an overriding objective: speedy, effective and just dispensation of justice. Areas worthy of mention include introduction of electronic filing system (E-filing); reformation of the family causes adjudicatory system in Lagos State, reformation of the bail system through the introduction of the bondsmen concept into the criminal justice system for the purpose of reducing the problems associated with granting bail to an accused person undergoing trial. In line with His Lordship’s reformatory efforts, I attest to the fact that His Lordship was always receptive to the comments, observations, suggestions and opinions of all persons without considering the person’s rank or year of call. 
 It is a consideration of the foregoing and the necessity of ensuring a sustainable development of His Lordship’s reformatory efforts that prompted the subject matter of this paper: a critical analysis of some grey areas of the High Court of Lagos State (Civil Procedure) Rules, 2012. 
The Lagos State High Court (Civil Procedure) Rules, 2012 made pursuant to Section 89(1) of the High Court Law, Cap H3, Laws of Lagos State of Nigeria, 2003 as amended by High Court (Amendment Law) 2012 came into operation to address the inadequacies associated with the application of the 2004 Rules. Essentially, the overridding objective of the Rules remains same, basically geared towards the attainment of speedy and efficient dispensation of justice. 

However, emphasising human imperfection and recognising the dynamics of human society, it is necessary to continually appraise the Rules vis-a-vis the threshold set as its objectives. It is against this background that this paper sets out to evaluate the application of the Rules so far, with a view to rendering some suggestions towards enhancing its capability to cope with daily challenges of quality justice delivery. It is important to state from the outset that this paper is going to be substantially pragmatic in approach, devoid of the usual theoretical embellishment. This is desirable, not only out of space constraint, but need to avoid blurring the essentials. 
Our approach, therefore, will be to bring out the relevant provisions and benchmark them against the overriding objectives of the Rules as well as the rationale behind the provisions. Thereafter, a brief summary towards conclusion will be undertaken.

B. Evaluation of Affected Provisions.
1. Citation and Commencement

By Order 1, Rule 1(1), the citation of the Rules is “the High Court of Lagos State (Civil Procedure) Rules, 2012” with a commencement date of December 31, 2012. The area of interest in this instance is mainly the effective date of application of the provisions.
By Order 1, Rule 1(2), the “Rules apply to all civil proceedings in the High Court of Lagos State including all pending part-heard causes and matters before these Rules came into force in respect of steps to be taken or further taken in such causes of matters
.”
Thus, litigants in part-heard matters are to continue further prosecution of their matters in compliance with applicable rules under the Rules relevant to the stage of such part-heard proceedings. A point worthy of note is the interpretation of the phrase “in respect of steps to be taken or further taken in such causes of matters” used in Order 1, Rule 1(2), particularly, with regard to the requirement of pre-action protocol vis-à-vis causes or matters instituted before the commencement of the Rules but were yet to come up before the court. Here, it may be argued that since Order 1, Rule 1(2) of the Rules makes the Rules applicable to causes and matters pending before the commencement of the rules in respect of steps to be taken or further taken in such matters, Claimants in matters that have not come up before the court ought to comply with the pre-action protocol.
 The question is: how will such compliance be done without first withdrawing the cause or matter? The alternative and, perhaps more reasonable, argument is since the matter had already been instituted, pre-action steps cannot logically apply. In order to eliminate the inherent confusion in Order 3, Rule 2(1), it is suggested that the provision should be re-drafted thus:

“All civil proceedings to be initiated by Writ of Summons after the commencement of these Rules shall be accompanied by: 

(a)
a Statement of claim;

(b)
a list of witnesses to be called at the trial;

(c)
written statements on oath of the witnesses except witnesses on subpoena; and

(d) 
copies of every document to be relied on at the trial;
(e)
Pre-action Protocol Form 01.”
Beyond that, it is notable that there is a fresh dichotomy in the instant Rules. While the Order 1, Rule 1(1) of 2004 Rules required pending matters to comply with the Rules “in respect of steps to be further taken”, the 2012 Rules require compliance “in respect of steps to be taken or further taken in such causes or matters”.  

A case worthy of consideration in this regard is Alhaji Yomi Adigun & 2 Ors v. Abebe Ologbin & 5 Ors
, where the practical application of Order 1 Rule 1 of the 2004 Rules came up for determination. The case was commenced under the 1994 Rules and the Defendants’ statement of defence was served on the Claimants in October, 1999, but the Claimants did not file a reply within the seven days stipulated under the provisions of Order 20 Rule 1 of the 1994 High Court Rules. However, upon the advent of the 2004 Rules, the Claimant on 20 June, 2005, filed his frontloaded processes while the Defendants, with the leave of court, filed her frontloaded defence on 21, April, 2006. On the 8th day of May, 2006, the Claimants filed a Reply to the Statements of Defence of the first, second and fourth Defendants as of right and without the leave of the Court. It was against this Reply filed by the Claimants that Counsel to the first, second and fourth Defendants had contended that it was improper on the ground that it was filed out of time without the leave of Court extending time to file it. On the effect of the enactment of the High Court of Lagos State (Civil Procedure) Rules 2004 to the contention of the Claimant that the Reply was properly filed in response to the frontloaded documents in defence, the Court held:

“The High Court of Lagos State (Civil Procedure) Rules of 2004 is legislation on procedure and as such it would apply to all actions, pending as well as future unless the statute specifically makes itself inapplicable to pending matters. Order 1 Rule 1 of the Rules states that it “shall apply to all proceedings including part heard causes and matters in respect of steps to be further taken in such causes or matters”…. The words of Order 1 Rule 1 are clear and unambiguous. The operational words in the provisions are “steps to be further taken”. It is obvious to any person with a rudimentary knowledge of the English language that these words refer to steps to be taken in future and not to steps that had already been taken.”

The valid applicability of the foregoing decision to the provisions of Order 1, Rule 1(2) of 2012 Rules is arguable. If “further steps to be taken” is interpreted to mean future steps, what is the meaning to be ascribed to “steps to be taken” in the context of Order 1, Rule 1(2)? The simple approach is that Order 1, Rule 1(2) envisages two scenarios. It may be reasonable to argue that “steps to be taken” in this context means “steps that ought to have been taken”. In effect, if “further steps to be taken” is futuristic, “steps to be taken” relates to steps that ought to have been taken before the introduction of the Rules. 

However, for pragmatic purposes, both phrases ought to attract futuristic meaning in their application in relation to the stage of the proceedings that the matter is and in consonance with the overriding objective of the Rules. Order 1, Rule 1(2) in this regard must be treated as a single scenario. The alternative is a direct path to judicial anarchy. Thus our position is that only ‘steps to be further taken’ should be used.
It is also pertinent to say that failure by a litigant to take steps to make its case, instituted before the advent of the rules, comply with the rules, in view of Order 1, Rule 1 (2), may lead to a dismissal of such a case for lack of diligent prosecution. See Solomon Olukayode Awofodu v. First Bank of Nigeria Plc
. Thus, if the scenario painted as to the applicability of Order 3 Rule 2 (1) is adopted, all pending matters or causes not aligned with the new procedure will be liable to dismissal. 

2.Interpretation of Certain Terms

Order 1 Rule 2(3) of the 2012 Rules provides for definition of certain expressions used in the Rules. Of importance is the introduction of the phrases “Legal Practitioner”, “Pre-action Protocol”, “Referee” and “Statement of Case” not in Order 1, Rule 2(3) of the 2004 Rules.

It is noteworthy that Order 1, Rule 2(3) defines “legal practitioner” as a legal practitioner or counsel within the meaning of the Legal Practitioner’s Act. Section 24 of the Legal Practitioners Act
 defines a legal practitioner as

“... a person entitled in accordance with the provisions of this Act to practise as a barrister or as a barrister and solicitor, either generally or for the purposes of any particular office or proceedings.”

Section 2(1) of the Act further provides that:

“Subject to the provisions of this Act, a person shall be entitled to practise as a barrister and solicitor if, and only if, his name is on the roll.”

From the above definition, a legal practitioner can only be a natural person and does not include a firm or a corporate body. In the case of Okafor v. Nweke
, the Supreme Court held that “...for a person to be qualified to practise as a legal practitioner, he must have his name on the roll otherwise he cannot engage in any form of legal practice in Nigeria.” In that case, the Supreme Court held a process signed by JHC Okolo SAN & Co. to be incompetent as JHC Okolo SAN & Co. is not a legal practitioner whose name is on the roll.

From the above decision and some earlier authorities like Cole v. Martins
, Registered Trustees of Apostolic Church Lagos Area v. Rahman Akindele
, Nwani v. Bakari
 and First Bank v. Maiwada
, it seems it is not permissible for a process to be signed in the name of a law firm without the name of a lawyer subscribed thereon. However, the position of the law seems to have been further obfuscated in the case of Ogundele v. Agiri
 where Ogbuagu, JSC, in a concurring judgment, observed as follows:

“Before the reservation of the Judgment, I had drawn the attention of Mr. Ajibola off record, to the fact that their Brief was faulty in that it was signed by "Ajibola & Co." and there is/was no evidence that it is a firm duly registered as such. He did not respond to my observation. Even recently, in the case of Okafor & Ors. v. Nweke & Ors. [2007] 10 NWLR (Pt. 1043) 521; (2007) 3 S.C. (Pt. II) 55; (2007) All FWLR (Pt. 368) 1016, this court - per Onnoghen, JSC, dealt with this issue or fact. A partnership or firm, unless duly registered as such, with respect, is not a legal Practitioner recognized by law or a person entitled to practice as a barrister and solicitor. See also Sections 2(i) and 24 of the Legal Practitioners Act, Cap. 207 LFN. See the cases of The Registered Trustees of Apostolic Church Lagos Archdiocese v. Rahman Akindele (1967) NMLR 263 @ 265; First Bank of Nig. Plc & Rankassa Enterprises Ltd v. Alhaji Salman Maidawa dated 27th March, 2002, at pages 13 & 14 - per Mangaji, JCA (of blessed memory) (unreported); my concurring Judgments/Contributions in Suits No. CA/J/234/2000 - Major-General Musa Bamaiyi (rtd) v. Dandaladi A.S Garlla dated 9th December, 2004 (unreported) and CA/J/241/2001 - Dominic Nwani v. Bakari & Anor. also dated 9th December, 2004 (unreported). If learned counsel who appear before this Court, persists in this practice of signing any process of this Court as & Co. without evidence of being duly registered as such, it may be obliged to disregard or discountenance, such process including Briefs. Such signing in my respectful but firm view, is not an irregularity as held by the Court of Appeal - per Anagoa, J.C.A in the case of Unity Bank Plc v. Oluwafemi (2007) All FWLR (Pt. 382) 1923 relying on the case of or decision in Cole v. Martins (1968) All NLR 161 (Lardner's case). It is a fundamental error. " (Emphasis ours).

The decision above, particularly with the expression “[A] partnership or firm, unless duly registered as such” is a veritable source of confusion as it suggests that where a partnership or firm is duly registered, it can sign a legal process. What is the due registration being referred to by His Lordship? Definitely, due registration of a firm can only be with the Corporate Affairs Commission in line with the relevant provisions of the Companies and Allied Matters Act
 and not due registration with the Supreme Court as required of a lawyer called to the Nigerian Bar. If that is the case, it means that a law firm can sign a legal process except where it is not duly registered with the Corporate Affairs Commission. That definitely will negate the purport of earlier decision in Okafor v. Nweke
 in which the dictum in Cole v. Martins was followed fully.

It is also the case that the source of this confusion can be traced to the earlier concurring decision of his lordship, Ogbuagu, JCA (as he then was), in Nwani v. Bakari where his lordship maintained as follows:
“I observe that the notice of appeal was signed by “Tayo Jegede & Co.” while the “appellant’s (sic) brief of argument and the “appellant’s reply to 1st respondent’s preliminary objection & brief’, was (sic) signed by Tayo Jegede Esq. Certainly, the two signatories are not the same entity. The former, (sic) is a non-juristic personality and there is no evidence that that name, is registered under the Registration of Business Names Act, 1961. Surely, “Tayo Jegede & Co” is not and cannot be a firm or a legal practitioner or a partner registered and entitled to practice in Nigeria. So, it cannot sign a legal document such as the notice and grounds of appeal.” 

The question is whether His Lordship was trying to suggest that if there was evidence that “Tayo Jegede & Co.” was duly registered under the 1961 Act, His Lordship would have upheld the validity of the notice of appeal. However, it must be noted that Their Lordships’ opinions in the two cases above are not the leading judgments but rather the concurring judgment and hence should not be strictly followed.

The more recent decisions of the Supreme Court in the cases of SLB Consortium Limited v. Nigerian National Petroleum Corporation
 and Braithwaite v. Skye Bank Plc.
 seem to have insisted on the decision in Okafor v. Nweke and other similar cases discussed above. In Braithwaite’s case, the Court in refusing to overrule the decisions in Okafor and SLB Consortium held that the failure of counsel to sign the process in his own name but the name of his firm, being one that infringed the provisions of Sections 2(2) and 24 of the Legal Practitioners Act, cannot be treated as a mere irregularity but as an infringement of a statutory requirement. Therefore, failure to sign in the name of counsel is fatal to every action
. Summarily, therefore, registration in any form cannot cure any process signed by an entity whose name is not on the roll. It may not be out of place therefore to expressly exclude in the provision the usage of law firms if substantial justice is to be attained in conformity with the overriding objective of the Rules. The draft, it is hereby suggested, can assume the underneath form:
‘“Legal Practitioner” means a legal practitioner or counsel within the meaning of the Legal Practitioners’ Act but does not include a firm of legal practitioners.’
3. Jurisprudential Consideration of Pre-action Protocol

The novel concept of Pre-action Protocol introduced into the 2012 Rules was borrowed from the English legal system. The Australian Law Reform Commission (ALRC) describes pre-action protocol thus:

“a series of procedural requirements that are a pre-requisite to commencing litigation—generally aimed at encouraging settlement, and where settlement is not achieved, narrowing the issues in dispute to facilitate a more efficient and cost-effective trial process.”

In commenting on the need to introduce the pre-action protocol as one of the tools of reforming the English civil procedure, Lord Woolf, whose report led to an extensive reform of the English civil justice system, noted at Chapter 10 of his Final Report that: 

“1.    This chapter sets out my proposals for the development of pre-action protocols. These are intended to build on and increase the benefits of early but well-informed settlements which genuinely satisfy both parties to a dispute. The purposes of such protocols are:

(a)
to focus the attention of litigants on the desirability of resolving disputes without litigation;

(b) 
to enable them to obtain the information they reasonably need in order to enter into an appropriate settlement; or

(c) 
to make an appropriate offer (of a kind which can have costs consequences if litigation ensues); and

(d) 
if a pre-action settlement is not achievable, to lay the ground for expeditious conduct of proceedings.

2.    It is a characteristic of our civil justice system that the vast majority of cases are settled without trial, by negotiation between the parties or their legal advisers. There are many more potential Claimants who settle their disputes without starting legal proceedings at all. It is my intention to build on this. My approach to civil justice is that disputes should, wherever possible, be resolved without litigation. Where litigation is unavoidable, it should be conducted with a view to encouraging settlement at the earliest appropriate stage.

3.   However, settlement is not an end in itself. Settlement must be appropriate to the needs of both parties, and be achieved without excessive cost or delay. At present too many cases settle at the door of the court. This is the least appropriate stage to settle because maximum cost and delay have been incurred. Other cases settle for no better reason than that the Claimant is tired of waiting, or does not have the energy or resources to pursue the claim any further. This may arise because of the deliberate tactics adopted by the parties.”
  
From the foregoing, the noble intentions behind the introduction of the pre-action protocols into the Lagos State (Civil Procedure) Rules come to fore. Pre-action protocol is intended to ensure that a sincere effort at settlement of civil dispute is made at the earliest possible stage among potential parties to a civil litigation before resort to litigation is made. Where disputes cannot be resolved at this stage, parties would have streamlined the material facts in dispute while the chaff would have been discarded and only the grain retained. It will also aid the court to actively and effectively manage the case with a possibility of quick and just determination of the case.

However, pre-action protocol has certain issues worthy of consideration. In this regard, it must be noted that the Rules do not stipulate any period for carrying out the above activities. Therefore, it may be argued that a prospective litigant may go to court few hours after serving his adversary the written memorandum required by Paragraph 2(2)(e) of the Preamble to the Rules. Although it is beyond doubt that this is not practicable, claimants exploit this lacuna by filing their matters a day or two after the service of the written memorandum on the defendants. It is submitted that this practice, albeit not in violation of the Rules, does not accord with the overriding objective of the Rules. It is, therefore, necessary for the Rules to stipulate a reasonable period after which a prospective litigant can institute an action. The period between the service of the written memorandum and institution of the matter must be reasonably spaced as to accommodate the exercise of the options contained in the written memorandum. In other to plug this lacuna, it is suggested that the Chief judge issue a Practice Direction indicating the minimum period permissible.
Also worthy of consideration is the suitability of mandating every claimant and his legal practitioner to comply with the requirements of Pre-action Protocol. By virtue of Order 3, Rule 2(1)(e) and Order 3, Rule 8(2)(d), compliance with pre-action protocol is a pre-condition to filing a writ of summons or originating summons under the Rules. This may turn out to defeat the very essence of litigation in matters where exigency of time requires an immediate intervention by the court. An apt paradigm is where the urgency of the situation requires judicial intervention through immediate resort to injunctive reliefs. In such cases, the pertinence of injunctive reliefs lies in saving the res from clear and present danger of destruction. Here, mandating compliance with the pre-action protocol requirements will defeat the desired purpose. As has been noted in another book, “it may be said that pre-action protocol under the Rules has buried quia timet and any other emergency situation”.
 Another worthy example is an action that is faced with the statutory bar if not immediately instituted. In this regard, it is reasonable to say that complying with pre-action protocol requirement is unwise.

It is suggested that the Rules should accommodate these situations of urgency. An example worthy of emulation can be found in the arbitral clause in most contemporary commercial agreements. There, although the clause mandates parties to first have recourse to arbitration as an instrument of dispute resolution instead of going straight to court, most contemporary arbitration clauses provide for an exception to the general rule in cases of emergency where interim, injunctive or similar reliefs are required. 

It is on the foregoing basis that other jurisdictions have made pre-action protocols applicable to only a few cases. In England, applicability of pre-action protocol is of three realms, namely, specific application, general application and non-application. Under specific application, pre-action protocols are specifically applicable to 11 areas of law. These are personal injury claims, Clinical Disputes, Construction and Engineering, Defamation, Professional Negligence, Judicial Review, Disease and Illness Claims, Housing Disrepair, Possession Claims Based on Rent Arrears, Possession Claims Based on Mortgage Arrears and low value road traffic accidents.
 

In the general application, paragraph 2.1. of the Civil Procedure Rules, Practice Direction: Pre-action Conduct issued by the United Kingdom Ministry of Justice states “the conduct the court will normally expect of the prospective parties prior to the start of proceedings.” This is reinforced by Annex A to the Practice Directions which stipulates a “detailed guidance on a pre-action procedure that is likely to satisfy the court in most circumstances where no pre-action protocol or other formal pre-action procedure applies.”
 

With regard to non-applicability, paragraph 2.2 of the Practice Direction provides that:

“There are some types of application where the principles in this Practice Direction clearly cannot or should not apply. These include, but are not limited to, for example – 

(1) applications for an order where the parties have agreed between them the terms of the court order to be sought (‘consent orders’); 

(2)  applications for an order where there is no other party for the applicant to engage with; 

(3)  most applications for directions by a trustee or other fiduciary; 

(4)  applications where telling the other potential party in advance would defeat the purpose of the  application (for example, an application for an order to freeze assets).” 

The foregoing makes it clear that the English pre-action protocol is a well-thought out approach that has been built to accommodate further development. Practice Directions are employed to bring the protocols into terms with the practical demands of the contemporary judicial practice
. It is, therefore, submitted that there must be in place a Practice Direction excluding some of these areas as indicated in the English Rules, particularly, exigent applications. However, because of the tendency of abuse, strict sanctions should apply in proven cases of abuse, particularly, against counsel where there is one in the matter.
Subpoenaed Witness

Order 3 Rule 2(c) includes witness’s statement as part of the documents to be front-loaded by a Claimant but exempts a subpoenaed witness. It is observed that the exemption of a witness on subpoena was not provided for in the 2004 Rules by which the front-loading regime came into existence originally. The outcome of a similar provision under the Election Petition Practice Directions, 2006 was that it turned out to be a veritable source of confusion and a technical snare in the hands of Defendants who successfully excluded subpoenaed witnesses from being put in the witness box for non-compliance with the need to front-load a witness’s statement for such a witness.

This issue was live in Lasun v. Awoyemi
 where the Court of Appeal sitting in Ibadan considered the provision in the light of a respondent subpoenaed by the petitioner to tender documents and testify. The respondent counsel contended and was upheld by the Election Petition Tribunal that failure of the Petitioner to frontload the witness’s statement of the subpoenaed witness was fatal to his case and hence the witness should not be allowed to produce and tender the documents required by the Petitioner to prove his case. The Court of Appeal, in interpreting the relevant provision quite in pari materia with Order 3 Rule 2(c) held that:

“The general provision of the Practice Directions on frontloading of witness’s deposition on oath only contemplates willing and voluntary witness and not one who had to be compelled by an order of court to testify by way of subpoena. It is not logical therefore that a party should prepare witness’s deposition for his adversary who is a respondent against the petition. Expecting that such witness would sign and adopt the deposition is beyond human reasoning as rightly submitted by the learned appellant’s counsel.”

Also in Omidiran v. Etteh
, the Court of Appeal, per Kekere-Ekun, JCA, as he then was, held in similar circumstances to the above as follows:

‘“There is no doubt that the Practice Directions provides for the front loading of witness statements along with the petition and that evidence at trial shall be by adoption of the written statements followed by cross-examination. As noted earlier in this judgment, although the Practice Directions are meant to be obeyed, in the words of Pats-Acholonu, JSC in Duke v. Akpabuyo Local Government (2005) 19 NWLR (Pt. 959) 130 at 142 – 143 H – A ..... “they are to be used to discover justice and not to choke, throttle or asphyxiate justice. they are not a sine qua non in the just determination of a case and therefore not immutable.” The situation where a subpoena has been issued presents a slightly different scenario. Firstly, by its very nature, a subpoena is issued by the court at the instance of one of the parties to command the appearance of a witness who is not involved in the matter before the court or who is an adverse party to the party calling him to produce specified documents or to testify, or both. It is therefore not envisaged that the statement of such a witness would accompany the petition.”’ 

It is submitted that the above two cases and others may have shaped the opinion of the makers of the 2012 Rules in exempting having to front-load a subpoenaed witness’s deposition. This, very much, accords with sense and the old procedure of leading a witness to testify in-chief will have to apply in case of a witness on subpoena as there is no need front-loading his witness’s statement. However, due to the fact that the adverse party had no fore knowledge of the testimony of the subpoenaed witness, he should be accorded the liberty, after examination of the subpoenaed witness in chief, to ask for reasonable period to conduct his cross examination of the witness. This, in our view, must be granted as a matter of course so as to eschew any form of ambush that may be inflicted on the adverse party through the unanticipated testimony-in-chief of the subpoenaed witness. This will further ensure the attainment of the objective of the Rules in this respect.
Screening for ADR

There are basically two circumstances in which a case may have to go for alternative dispute resolution process compulsorily. First, by Order 3 Rule 11, the Registry is empowered to screen all Originating Processes upon acceptance of same for filing and decide whether same should be referred to the Lagos Multi-Door Court House or appropriate ADR institutions or practitioners in accordance with the Practice Directions which shall from time to time be issued by the Chief Judge of Lagos State. Second, a Judge may refer a case for compulsory alternative dispute resolution process at the Case Management Conference pursuant to Order 25 Rule 2(l). 

Although it is considered that Practice Directions referred to in the Rule will lay out the modalities for the screening for suitability for ADR, the novel practice may not go down well with practitioners and litigants. By Order 3, Rule 11, upon acceptance for filing of an originating process, the registrar will decide, with no consideration of the wishes of the litigant, whether the action is one that ought to be litigated or sent for ADR. In effect, the decision to litigate ceases to be that of the litigant.  

Another concern is whether this mandatory ADR process can achieve the desired purpose or whether it is a Frankenstein monster in the making. The point must be made that the procedure is not wholly novel. Under the 2004 Rules, it is not uncommon for judges, during the now defunct pre-trial conference, to refer matters to the Lagos Multi-door Courthouse for ADR. However, despite the good intentions informed by the need for amicable resolution of the matter, most of the matters so referred ended up finding their way back to the courtroom. This is usually due to the ADR system being unable to resolve the dispute among parties. This may be due to the fact that the litigants do not welcome the idea of being compelled by court to resolve the matter otherwise than by litigation. This amongst other issues will raise constitutional implication of easy accessibility to the courts. In this vein, where a person has instituted an action in court, subjecting him to involuntary ADR under Order 3 Rule 11 amounts to denying him access to court contrary to section 17(2)(e) of the 1999 Constitution (as altered) and Article 7(1) of the African Charter on Human and Peoples’ Rights
 
Furthermore, the practice under the Multi Door Court House arrangement was that parties would be required to pay fees for the arbitral process which was usually excessive and beyond parties’ affordability. In many cases parties have requested their matters to be sent back for trial upon inability to pay fees charged at the Multi-Door or such institution to which reference has been made. It would be necessary for the new system under the Rules to be more cost-friendly as the option of compulsory ADR is at the instance of court and not the parties. Most importantly, ADR presupposes voluntary submission of parties and not coercion, a factor lacking in the present approach and possibly accounting for the non-resolution of most of the cases referred to ADR under the Rules. Hence, it is suggested that rather than continuous imposition of ADR, sanctioning in cases of frivolous litigation may be a better option.  
4. Non-Compliance with the Rules in Commencing an Action

The provisions of the Rules on effect of non-compliance appear to treat non-compliance with the provisions on commencement of action differently from any other kind of non-compliance. Unlike Order 5, Rule 1(1) of the 2004 Rules, the 2012 Rules specifically state the nature of non-compliance in the commencement or purported commencement of an action that will nullify that action. Here, it is only non-compliance with Order 3, Rule 2 and Order 3, Rule 8 that can nullify an action. With regard to Order 3, Rule 2, nullification is only applicable to a failure to accompany a Writ of Summons with a Statement of Claim, a list of witnesses to be called at the trial, written statements on oath of the witnesses except witnesses on subpoena, copies of every document to be relied on at the trial and Pre-action Protocol Form 01.
However, Order 3, Rule 8 (Originating Summons) appears wider in scope. Apart from the documents that shall accompany the Originating Summons
 i.e. an affidavit setting out the facts relied upon, all the exhibits to be relied upon, a written address in support of the application, Pre-action Protocol Form 01, a failure to seal the Originating Summons will also nullify the action.
 Furthermore, by a simple application of Order 5, Rule 1, a failure to file an Originating Summons in Forms 3, 4 or 5, albeit with necessary variations, may be fatal.
 By extension, if the person filing the Originating Summons fails to leave sufficient copies together with accompanying documents at the registry for service on the Defendant, it may have nullifying effect on the action.

Clearly, the Rules take a strict approach to the issue of failure to comply with the requirement of Order 3, Rule 2 and Order 3, Rule 8 in commencing an action
.  

It has been held that a nullity is, in law, a void act, an act which has no legal consequence. It is an act which is not only bad but incurably bad. Thus, where there is non-compliance which affects the fundamental principle amounting to irregularity, it vitiates all acts done thereto.
 

The provision of Order 5 Rule 1(1) are intended to ensure a strict application of the front-loading concept under the Rules and to further strengthen the provisions of the Rules that empower the Registry not to accept for filing originating process that does not comply with the frontloading requirements.
 It is submitted that in the absence of these provisions, the whole concept of front-loading will merely be cosmetic as it will be complied with more in the breach. 
It may also be argued that the nullification effect in Order 5, Rule 1(1) is borne out of the fact that the vitiating factors go to the initiation of the action by due process of the law and not a matter of mere technicality. Where an action is not initiated by due process of the law, the threshold of jurisdiction cannot be crossed.
 The requirements of Order 3, Rule 2 and Order 3, Rule 8 have become conditions precedent to initiating a competent and valid action. They are mandatory, strict and cannot be waived by an appeal to do substantial justice.

An issue worthy of consideration is whether the failure to seal originating summons as required by Order 3 Rule 8(1) should nullify the action. It is submitted that the failure to seal the originating summons should not nullify the action as sealing is an administrative act that is beyond the powers of the Claimant.
 This submission is premised on the fact that failure to seal a writ of summons will not nullify the action. It is hereby suggested that Order 5 Rule 1 should be limited to Order 3 Rule 2 and Order 3 Rule 8(2) alone as against the entirety of Order 3 Rule 8.
Where an action is, however, instituted by an originating process other than the one required by the Rules, that will not be a ground for wholly setting aside the proceeding.
 Thus, for instance, an action wrongly commenced by Originating Summons will not, ipso facto, be set aside
 as the appropriate order to make is to direct that the case should proceed with the filing of pleadings save where nothing positive can be derived from such an order, for instance, where the entire case is hopelessly incompetent. An example of such an instance is where the Claimant has not shown his interest in the subject matter of litigation thereby having no locus to even sue in the first place.
 
Sealing of Originating Process

Order 6 Rule 2(1) provides for sealing of every originating process by the Registrar whereupon the originating process shall be deemed issued. It is submitted that while it is appreciated that non-sealing of an originating summons will mean that it has not been issued and thereby nullifying the commencement of the action under the combined effect of Order 3 Rule 8 and Order 5 Rule 1, it must be realised that the act of sealing is one to be done by the Registry and not by the litigant who might not even be aware of such omission where the Registrar fails to seal as required. Does this then mean that the errors of the Registry may be visited on the litigant? This is contrary to the rule that the litigant should not be penalised for the errors of the officials of the Registry after all there is presumption of regularity in favour of an act done by a public official like a court Registrar.
 It is, therefore, submitted that where there is failure in sealing an Originating Process by the officials of the Registry, once there is proof of payment of filing fees and compliance with respect to other requirements, the Court ought not to nullify the entire proceedings as a contrary step would amount to worshipping technicalities at the expense of substantial justice. It is a matter of domestic affairs of the Court that the Registrar should carry out its duties under the Rules. In Famfa Oil Ltd v. A-G Federation
, Belgore JSC held, in an analogous situation, that: 

“There is no dispute that the appellant went to Federal High Court Abuja Division to take out an originating summons, he paid all the fees and filed all the papers. The issuance of the summons, under the rules, should be completed by the judge, sitting in chambers, signing it. The plaintiffs taking out originating summons deals with court officials, registrars and not with the judge. The registrar is to take the summons to the judge in chambers to sign, it is an administrative affair. The plaintiff in such a situation has no supervisory power over the process leading from the registrar to the judge in chambers”.
Conclusively, what has the sealing or otherwise got to do with the process? Why is it impracticable to deem sealing as having been done once the necessary fees have been paid? All other acts fall at the doorstep of the Registrar in accordance with Order 6 Rule 2 & 3. 
Thus, it is herein suggested that the portion of Order 3 Rule 8 requiring “sealing of originating summons” be deleted as this is covered by Order 6 Rule 2(1). The effect of this is that it will take the failure to seal an originating summons outside the nullifying realm of Order 5 Rule 1, Finally, deeming of sealing may also be a viable option in this regard.
Renewal of Originating Process

By Order 6 Rules 6(2) and 7, an originating process may be renewed upon proper application twice for three months each "strictly for good cause"
 and an applicant seeking renewal of an originating process must ensure that his application is made before the expiry or renewal of the originating process.
A pertinent question is whether an application for renewal of a writ filed after the expiration of the writ is incompetent. This issue was considered by the Supreme Court in the case of Kolawole v. Alberto
, while considering a similar provision contained in Order 5, Rule 6 of Lagos High Court (Civil Procedure) Rules, 1972, held that an application for the renewal of a writ of summons can be made after the expiration of the time stipulated by the Rules. In that case, Craig, JSC fully considered the provision of Order 5, Rule 6 of the 1972 Rules before holding that:

“In the instant case, there is a Rule of Court governing the renewal of Writs; it is Order 5 rule 6 so there is no need to resort to the English rules on the point except for persuasive reasons.

Now the relevant part of order 5 Rule 6 provides:

6. No original Writ of Summons shall be in force for more than twelve months from the day of the date thereof, including the day of such date but if any Defendant therein named shall not have been served with a copy thereof, the plaintiff may before the expiration of the twelve months, apply to the Court or a Judge in Chambers for leave to renew the writ; and the Court or Judge, if satisfied that reasonable efforts have been made to serve such Defendant or for other good reason, may order that the original or concurrent Writ of Summons be renewed for six months from the date of such renewal inclusive and so from time to time during the currency of the renewed writ." (Italics mine)

Now it seems to me that there are two distinct parts of that Rule:

 The first part is declaratory. It stipulates that the life span of a Writ shall be twelve months. After that period, the Writ shall no longer be "in force" and I take this to mean that the Writ shall have become spent. In other words, it can no longer take effect as a Writ nor can it carry the normal legal consequences of a valid Writ. This means that if served on a Defendant, he is not bound to honour it, and any judgment obtained on such invalid Writ, would, on application be set aside.

The second part of the Rule stipulates what should be done either to keep the Writ alive or to revive it. The Rule provides that if the necessary application is made before the Writ expires i.e. within the twelve months period, the Court may, for good reasons shown by the applicant extend the life of the Writ for another six months.

Of course the granting of the order is at the discretion of the Court, and the fact that the life of the Writ had not expired, does not mean that the order will be granted as of course. Thus, in every case, the applicant has to satisfy the Court that he has made "reasonable efforts" to serve the Defendant and in addition, present any "good reason" which he may wish to disclose. This first part is quite easy to follow.

  What has presented some difficulty and the real point of this appeal is whether an application can be made outside the twelve-month period? Some decisions at first instance have tended to show that once the twelve months have elapsed, no application for extension can be made. I do not share that view.

I think the whole purpose of the Rule is to do substantial justice between the parties. After all, the real contest between the parties has not begun; issues have not been joined and the whole suit is at the commencement stage. With this background in view, I do not think the Court would want to shut out the Plaintiff even before his opponent is served and before he has had the opportunity to state his case.

 A careful examination of the Rule shows that its real purpose is to renew an expired Writ. The word "renewal" in itself shows that the idea is to bring alive an expired document. The dictionary meaning of the word "renew" is

“to resuscitate; revivify; regenerate; reinforce; begin anew”

His Lordship then continued:

In the ordinary course of events, no one ever applies to renew a current license or certificate. In the instant case, let us suppose that the plaintiff had applied to renew the Writ six months before it expired, would not a prudent Judge ask the applicant to bring the application at a time much nearer the end of the twelve months? I find support for this view in Order 5 Rule 8 which provides that:

‘Where a Writ is lost after being issued, the Court or a Judge in chambers, upon being satisfied of the loss, and of the correctness of the copy, may order that such copy shall be sealed and filed in lieu of the original Writ.’
In that case, the purpose of that Rule is to re-issue a Writ which has been lost. No one would apply under this Rule unless the Writ were really lost. In this same way and by token of the same argument, I think that Order 5 rule 6 applies not only to a Writ, which is about to expire, but also to one which has in fact expired.

 I think the provision about applying for renewal within the valid life of the Writ may have led many to assume that unless the Writ is made within twelve months, it cannot be made afterwards but it is obvious that if the Rule were interpreted in that manner, it would work hardship on the plaintiff. It seems to me that such a provision has been inserted in the Rule in order to distinguish a vigilant plaintiff from a lethargic one. Obviously a vigilant litigant would in accordance with the Rule, apply before the Writ actually expires, but this does not mean that a litigant who applies soon afterwards should not be heard. Apart from this, a perusal of the whole Rule shows that it is not intended that one of the parties shall take advantage of a technical point. Thus the Rule talks about renewing the Writ “from time to time during the currency of the renewed Writ." This shows that even a renewed writ can itself be renewed times over, provided that each time the application is brought, the plaintiff can satisfy the Court about any "good reasons" for making the application…….
As stated before, I am of the opinion that a plaintiff can apply for the renewal of a Writ after it has expired. In this respect, the application would be treated as any other application for extension of time for the doing of an act.

  Usually the Court has inherent jurisdiction to extend the time for the doing of any act, but in this case the provisions of Order 47 rule 3 would apply. That Rule states:

“The Court may, as often as it thinks fit, and either before or after the expiration of the time appointed by these rules, or by any judgment, order or Rule of the Court, extend or adjourn the time for doing any act or taking any proceeding." (Italics mine)

It will be seen that the Court is still vested with a discretion to grant or refuse the application. The overriding point is to do substantial justice to both parties. See Schafer v. Blyth (1920) 3 KB 140 at 143.”
We need not say more other than to wonder aloud why the draftsmen of the Rules have continued to retain this provision in the Rules
 despite the foregoing unambiguous decision of the Supreme Court. Nevertheless, no originating process can be in force for a period exceeding 12 months.
 Hence such a provision must be dispensed with by deleting the words “before its expiration” from Order 6 Rule 6(2). 
Another pertinent question is, where at the time of the renewal of the Writ, the time for filing the action itself had expired, will the suit be caught by the Statute of Limitation as to render the entire action statute barred? It should be noted that the Rules do not make any provision to address this problem unlike the case under the Lagos State High Court (Civil Procedure) Rules, 1972 and the Lagos State High Court (Civil Procedure) Rules 1994. Under the 1994 Rules, the latter part of Order 6 Rule 6 provides that 

“… and a Writ of Summons so renewed shall remain in force and be available to prevent the operation of any enactment whereby the time for the commencement of the action may be limited, and for all other purposes, from the date of the issuing of the original writ of Summons.”

The above-quoted provision formed another strong ground for the decision of Craig, JSC in the case of Kolawole v. Alberto (supra) which made His Lordship to come to the emphatic conclusion that such an application for renewal of an expired writ can still be made after the expiration of the time for its service. According to His Lordship

‘“Furthermore, the Rule brings out its real purpose when it states that:

“A Writ of Summons so renewed shall remain in force and be available to prevent the operation of any enactment whereby the time for the commencement of the action may be limited, and for all other purposes, from the date of the issuing of the original writ of Summons.” 
This shows that a renewed Writ takes effect from the date of the original writ and thus prevents the action from becoming statute-barred. In my view, this additional provision, is to afford protection to a plaintiff who acts promptly and to do substantial justice between the parties.”’
It may then be argued that since there is no such provision in the 2012 Rules, where at the date of the renewal of a writ the time for commencing the action has expired, the action has been caught by the statute of limitation and hence, has become statute-barred. However, such a position will only occasion untold hardship and injustice against the Claimant. It is, therefore, more reasonable to hold that the effective date of a renewed writ goes to the date of filing of the original writ which has expired except where there has been an unreasonable delay in applying for extension, and where injustice will be caused to the other party if the time is enlarged in which the application for renewal should be refused
. Thus a just provision should appear in the following form:
“6 (1) The life span of every originating process shall be six (6) months.
(2) If a Judge is satisfied that it has proved impossible to serve an originating process on any Defendant within its life span and a claimant applies, the Judge may renew the original or concurrent process for 3 months from the date of such renewal. A renewed originating process shall be in Form 6 with such modifications or variations as circumstances may re​quire.
(3) A Writ of Summons so renewed shall remain in force and be available to prevent the operation of any enactment whereby the time for the commencement of the action may be limited, and for all other purposes, from the date of the issuing of the original writ of Summons.”
Appearance

The next practical step after service of originating process has been effected on the Defendant is entry of appearance
. Entering appearance has been said to be a technical expression and a formal step taken by a Defendant in civil proceedings
. Thus, the Rules provide that a Defendant served with an originating process shall, within the period prescribed in the process for appearance, file in the registry the original and copy of a duly completed and signed memorandum of appearance as in Form 11 with such modifications or variations as circumstances may require.
 
Where the Defendant is within jurisdiction, the time for appearance prescribed in the originating process
 is forty-two days but where the Defendant is outside jurisdiction, the time for appearance is as may be directed by the Court or Judge ordering the service or notice.

It should be noted that under the 2004 Rules, the time for serving Memorandum of Appearance was two days. What informed the increase to seven days is not actually apparent. The implication is that, under the 2012 Rules, if the Defendant enters appearance on the 42nd day after service on him of the Originating Process, then he has the benefit of additional seven days within which to effect service of the Memorandum of Appearance. It must be noted that the forty-two day period allowed the Defendant to enter appearance is too much and is not consistent with the intention to achieve quick dispensation of justice
. It is further submitted herein that the addition of seven days for the Defendant to serve Memorandum of Appearance on the Claimant is definitely time-wasting as the time for service ought not to exceed two days as provided under the old rules. 
It is noteworthy that the 42-day period is equally applicable to the filing and service of defence, therefore, tending to suggest that the time for entering appearance and filing of defence runs concurrently. This practice seems to substantially obliterate the difference between entering of appearance and filing of defence. Based on the distinction between entering of appearance and filing of defence, the correct position should be to limit the filing and service of memorandum of appearance to a maximum period of 8 (eight) days whilst the filing of defence should take a longer period, preferably maximum period of twenty one days. This is the position under the High Court of the Federal Capital Territory, Abuja (Civil Procedure) Rules where the time specified for entering appearance differs from the time specified for filing a defence. 
By Form 1 made pursuant to Order 4 Rules 1 and 8 High Court of the Federal Capital Territory, Abuja (Civil Procedure) Rules, a Defendant served with a writ of summons is commanded by the writ to cause an appearance to be entered for him within 8 (eight) days of the service of the writ of summons on him. On the other hand, Order 23, Rule 2(1) of the same High Court of Federal Capital Territory, Abuja (Civil Procedure) Rules stipulates that a defendant who enters appearance in, and intends to defend an action shall, within 14 days of the service of the statement of claim and the writ of summons on him, serve a statement of defence on the plaintiff. 
The position under the High Court of Federal Capital Territory, Abuja (Civil Procedure) Rules is the same as the old position in Lagos State under the 1994 Rules. By Form 1 of the High Court of Lagos State (Civil Procedure) Rules, 1994, the writ of summons commanded a defendant served with the writ of summons to cause an appearance to be entered for him within 8 (eight) days after the service of the writ of summons on him. On the other hand, Order 19 Rule 6 of the same Rules stipulated that a defendant who has entered appearance should file his defence within 14 (fourteen) days from the time limited for appearance or from the service of the statement of claim, whichever was later. In effect, the defendant who had been served with the writ of summons and statement of claim and had also entered appearance could have a cumulative period of 22 (twenty two) days from the service of the writ of summons on him to file his defence. A reversal to the position under the 1994 Rules is, hereby, suggested as being more in line with the underlying objective of the 2012 Rules.
Statement of Defence, Set-off or Counterclaim

The Defendant is to file his Statement of Defence, Set- off or Counterclaim within forty-two days of the service on him of the Claimant’s originating process and other documents.
 This Rule was recently pronounced upon by the Court of Appeal in the case of Zumax (Nig.) Ltd. v. First Inland Bank Plc
 upholding that a Defendant has 42 days to file its defence. A respondent to an originating summons shall file a counter-affidavit together with all the exhibits he intends to rely upon and a written address within 21 days after service of the originating summons.

By way of criticism, it is submitted that the 42 days given to the Defendant to file defence processes may be said to be too long, particularly if the aim of attaining expeditious determination of cases is to be achieved. From experience, many Defendants, with a view to delaying an action, will not file any process even after the 42 days only to apply for extension of time thereafter to file defence. Meanwhile, because of the 42-day rule, the Claimant cannot even move the court before the expiry of the 42-day period. In the circumstance, it is suggested that the time for filing defence should be reduced to 21 days. This position of ours has been adopted in the Kaduna State High Court (Civil Procedure) Rules, 2007 which under Order 17 Rule 2 of the Kaduna Rules limits the time for filing a defence to 21 days. Similarly, Order 3, Rule 4 of the Federal High Court (Civil Procedure) Rules accords a Defendant 30 (thirty) days from service of the Originating Processes on him to file his defence.
Further, the time for filing of Claimant’s reply should be reduced to 7 days. This, it is believed, will justify the purpose of time management for which the Rules are introduced. Although the Lagos and Kaduna Rules retain 14 days for filing of Claimant’s Reply, just like in Order 15 Rule 1(3) of the Edo Rules, the provision is better amended to put litigants on their toes further to make dispensation of justice more speedy as justice delayed is justice denied.

Reply

The Claimant is to file a reply, if any, within fourteen days of the service of the Statement of Defence and Counter Claim if any.
 Where a counter-claim is pleaded, a reply thereto is called a defence to counter-claim and is subject to the rules applicable to defences according to Order 18 Rule (2). One may be tempted to suggest that the implication is that where a Counter-claim is filed by the Defendant, the Claimant shall also have 42 days within which to file his defence to the Counter-claim since a Reply to the Counter-claim is subject to the rules applicable to defences.

However, it is considered necessary to caution that the provision of Order 18 Rule 2 should be read together with the provision of Order 15 Rule 19(3) the proviso to which says that the rule in Order 18 Rule 2 shall not apply to a defence to counter-claim. Therefore, unless the Claimant files a defence to counter-claim, the statements of fact contained in such Counter-claim shall at the expiration of 14 days from the service thereof be deemed to be admitted, but the Judge may, at any subsequent time, give leave to the Claimant to file a defence to Counter-claim
. It seems, therefore, that in spite of Order 18 Rule 2, a Claimant has only 14 days to file a defence to Counter-claim otherwise the averments in the Statement of Claim shall be deemed admitted unless time is extended for filing same by the Judge. 
Finally, it is instructive to say that further pleading after reply is still possible under the Rules once the necessary leave is obtained.
 Circumstances under which this can be done are, however, outside the purview of this paper.
Procedure for Summary Judgment

In making use of the summary judgment provision, a Claimant shall file his Originating Process and may accompany same with the following
:

(1) statement of claim;
(2) list of documents to be relied upon;
(3) the deposition of witnesses;
(4) an application for summary judgment;
(5) affidavit in support; and 
(6) written address in support of application.

One important note to observe is that the 2012 Rules have slightly departed from the 2004 Rules. While under the defunct 2004 Rules, the word ‘shall’ was used making it mandatory for a Claimant under the summary judgment procedure to frontload all his processes, it seems the 2012 Rules, by the use of the word ‘may’ has dispensed with compulsory filing of frontloading processes in applying for summary judgment. It is, however, submitted that the word ‘may’ should be interpreted as ‘shall’ otherwise, a Claimant would not be in a position to properly initiate his suit as it is by the Statement of Claim that a Judge can appreciate the Claimant’s belief that there is no defence to his claim. Strengthening this opinion is the fact that by Order 11 Rule 4, the Defendant has an obligation to file frontloading processes where he intends to defend the suit. Also Order 11 Rule 1 of 2012 Rules has replaced the word ‘exhibits’ used in the 2004 Rules with ‘list of documents to be relied upon’. Again, this provision should be reverted to the earlier one contained in the 2004 Rules for clarity and consistency.
Trespass and Recovery of Possession

Under the old Rules, an action for recovery of possession could only be joined with a limited number of other claims and where a Claimant desired to join a claim other than those specified in Order 16 Rule 2 of the 1994 Rules, he must seek the leave of court prior thereto. Thus, by that rule, and traditionally too, an action for trespass could not be joined with a cause of action for recovery of possession as trespass connotes disturbed possession of the Claimant. For instance in Ekpan v. Uyo
, Aniagolu, JSC, had this to say:

“The person not in possession does not maintain the action for trespass. Hence, it is held that claims for damages for trespass and for recovery of possession are self-contradictory and should not be joined together, as one postulates that the plaintiff was in possession at the relevant time, while the other suggests he was not. Alhaji J. Aromire & 2 Ors. v. J. J. Awoyemi (1972) 1 All NLR (Pt. 1) 101; Anthony Odunukwe v. The Administrator-General, East Central State (1978) I SC. 25 at 32.”
The 2012 Rules have significantly altered this position. Hence, there is no more such limitation and now, an action for recovery of land may be joined with any other cause of action whether arising from tort or contract. 
The provisions of Order 14 Rule 2(1) of the 2012 Rules allow a Claimant to join a claim for recovery of land with any wrong or injury to the premises. The implication is that all those cases affirming fidelity to the common law rule of non-joinder of recovery of possession with trespass is no more relevant as far as Lagos State is concerned.
  The impact of this on the efficient justice delivery is yet to be fully ascertained.
Condition Precedent - Order 15 Rule 7(1) 
One curious point arises from Order 15 Rule 7(1) of the 2012 Rules. There seems to be a slight but important amendment to the said Rule, which provides that

“All grounds of Defence or Reply which makes a Reply to an action not maintainable or if not raised will take the opposite party by surprise or will raise issues of fact not arising out of pleadings shall be specifically pleaded.”
 (Emphasis ours).

The provision of Order 15 Rule 7(1) under the defunct 2004 Rules only provides that “[A]ll grounds of defence or reply which makes an action not maintainable… shall be specifically pleaded.” The provision under the 2004 Rules seems to be more meaningful as the content of this Rule under the 2012 Rules is difficult to understand. How can a ground of defence or reply make a Reply to an action not maintainable? This requires some amendment to make the law more lucid. We assume that what is intended is that “all grounds of defence which make an action not maintainable… shall be specifically pleaded.” It is thus incumbent on a party who wishes to rely on a statutory defence to plead it or at least plead facts upon which the point may be taken on his behalf at the trial.
 Accordingly, Order 15 Rule 7(1) should be amended by deleting the words “a reply to” in the provision.
Demurrer/Exception Permitting Objection without Defence

An innovation was made by Order 22 Rule 3 in the 2012 Rules which provides as follows:

“This provision shall be without prejudice to the Arbitration Act or any other Law under which a Defendant must apply for stay of proceedings before filing a Statement of Defence or other Statement of Case on the merits.”

This Rule gives recognition to instances where parties have stated by way of agreement the need to arbitrate before resorting to litigation. For instance in Fawehinmi Construction Co. Ltd. v. Obafemi Awolowo University
, the Supreme Court stated that:

“When parties enter into agreement and there is an arbitration clause whereby the parties must first go for arbitration before trial in Court it is natural for the defendant in a case where the other party has filed a suit to ask for stay of proceedings pending arbitration. That does not amount to submission to trial. In the case where such application is refused the next step is to invoke a statutory right where it exists if that right will make the suit incompetent.”
The above position was quite fully considered by the Court of Appeal in Bebeji Oil Allied Prod. Ltd. v. Pancosta Ltd.
 
“Section 5 (1) of the Arbitration and Conciliation Act provides that if any party to an arbitration agreement commences any action in any court with respect to any matter which is the subject of an arbitration agreement, any party to the arbitration agreement may, at any time after appearance and before delivering any pleadings or taken any other steps in the proceedings, apply to the court to stay the proceedings. Section 1(1) of the same Act provides that every arbitration agreement must be in writing and signed by the parties or in an exchange of letters, telex, telegrams or other means of communication which provide a record of the arbitration or in an exchange of points of claim and of defence in which the existence of an arbitration agreement is alleged by one party and not denied by another.
Where parties to an agreement make provision for arbitration before an action can be instituted in a court of law, any aggrieved party must first seek the remedy available in the arbitration. However before a court of law can refuse jurisdiction, the arbitration clause must be mandatory, precise and unequivocal. The arbitration clause should contain the mandatory 'shall' and not the permissive and discretionary 'may'. Where a plaintiff jumps arbitration and commences an action in a court of law, a defendant shall take steps to stay the proceedings of the court. The court will stay proceedings if it is satisfied that there is no sufficient reason why the matter should not be referred to the arbitration. The defendant applying for a stay of proceedings in an action pending arbitration must not have delivered any pleadings or taken any steps in the proceedings beyond entering a formal appearance. See Kurubo & Anor. v. Sach-Motion (Nig.) Ltd. (1992) 5 NWLR (Pt. 239) 102.” (Emphasis ours).
Thus, the above constitutes an exception to the rule of the Court requiring defence to be filed before an objection is raised to the proceedings of the Court.

A more contentious issue arising out of Order 22 is whether raising objection on ground of jurisdiction without filing a defence constitutes a demurrer. Although in cases like Disu v. Ajilowura,
 the Supreme Court seemed to hold that a party seeking to raise an objection to the competence of an action on the ground of jurisdiction must, first of all, file a defence wherein the objection will be raised, this does not represent the current position of the Supreme Court. Thus in the case of Ajayi v. Adebiyi, Adekeye, JSC
 opined that:

“The foregoing findings of the two lower courts are a misconception of the principle of law relating to jurisdiction. The two points of law raised by the appellant’s senior learned counsel in the application dated the 2nd of August 1996 are fundamental issues of jurisdiction. Limitation Law and locus standi are both threshold issues that can be raised anytime or for the first in the Court of Appeal or in the Supreme Court. It is not limited to being raised as a special defence and pleading them specifically as required by the Rules of Court under Order 22 Rule 2 of the Lagos State High Court (Civil Procedure) Law. It transcends any High Court Rules. It can be raised by a preliminary objection at any stage of the proceedings, before any court, by any of the parties or even suo motu by the court. It is therefore noteworthy that an application or preliminary objection seeking an order to strike out a suit for being incompetent on the ground of absence of jurisdiction is not a demurrer and therefore can be filed and taken even before the defendant files his statement of defence or without the defendant filing a statement of defence. The reason being that the issue of jurisdiction can be raised at anytime. In addition, the relevant things to be considered by the court in determining the issue of jurisdiction are the facts as deposed to in affidavits, the writ of summons and the statement of claim where one had to be filed and served. The statement of defence is not one of the relevant materials for that purpose.”

From the foregoing, it is beyond cavil that objection on the ground of jurisdiction, being a threshold issue, cannot constitute a demurrer. This cannot but be so in view
 of the fact that objection on the grounds of lack of jurisdiction can be raised at any time by a party and even by the court suo motu, particularly where such is apparent on the face of the process. It, therefore, becomes pertinent for the provisions of Order 22 to be re-drafted in line with the foregoing decision of the Supreme Court by amending Order 22 Rule 2(3) thus:
“(3) This provision shall be without prejudice to:

(a) the Arbitration Act or any other Law under which a Defendant must apply for stay of proceedings before filing a Statement of Defence or other Statement of Case on the merits; and

(b) objections raised on the grounds of jurisdiction.”

Amendment

Order 24 Rule 1 of the Rules permits a party to amend his originating process and pleadings at any time before the close of Case Management Conference and not more than twice during the trial before judgment. The fact that amendment is permitted twice during trial before judgment is a clear departure from the Order 24 Rule 1 of the 2004 Rules where amendment during trial can only be made before the “close of case”.

The practical implication of Order 24 Rule 1 of the 2012 Rules is that there is a return to the old regime under the Order 26 Rule 1 of the 1994 Rules as amendment can now still be done after conclusion of trial and close of addresses but before judgment as it used to be the case under the 1994 Rules. The unfortunate effect of this is that under the 2012 Rules, a party may now employ the instrumentality of the Rules to delay judgment by bringing an application for amendment after the matter has been adjourned for judgement. The decision of the draftsmen to return practitioners as well as the judges to the doldrums of the hitherto defunct provisions of Order 26 Rule (1) of the 1994 Rules defy logic. Allowing amendment after a matter has been adjourned for judgement emasculates the underlying objective of the 2012 Rules, that is, speedy and efficient dispensation of justice. It is, therefore, suggested that Order 24 Rule 1 be amended to read:

“A party may amend his Originating Process and Pleadings at any time before the close of Case Management Con​ference and not more than twice during the trial but before the close of the case” 
In Canicon Nigeria Limited v. Anthony Okafor
, the High Court of Lagos State, per Oyewole, J., pronounced on the effect of Order 24 Rule 1 of the 2004 Rules wherein the Court held that “[A] simple grammatical construction of the provisions of Order 24 rule 1 ...excludes any amendment after the close of the case for the parties. This is a radical departure from the previous position that allowed amendments at any time before judgment and it is one of the novel features of the reform engendered by the new rules. In this instance not only had the parties closed their cases but had also filed their written addresses.”

The provision of Order 24 Rule 1 of the 2004 Rules was considered in Folasade Odutola v. Leaders & Co. Ltd. & Anor.
 In that case, it was held that by Order 24 Rule 1, a party seeking to amend his pleadings must do so any time before the close of pre-trial conference and not more than twice during trial, but before close of case. Close of case means close of evidence. By Order 30, Rule 11, close of evidence means when parties have concluded giving evidence before the court. Any application for amendment outside this period under the defunct 2004 Rules would be dismissed.

Also in Chief Simeon Olatunji Awoliyi (Executor of the Estate of Late Dr. (Mrs.) Abimbola Awoliyi) v. County Estates Limited
, the Claimant brought an application for amendment of pleading after the close of the case and parties have filed final written addresses. The Court held:

“The above stated provision of Order 24 Rule 1 is lucid and unequivocal and its simple meaning is that no amendments of pleadings would be allowed after the close of the case by the parties. Cases in a trial are deemed closed after the parties have concluded the calling of witnesses and have presented all their evidence. Thus the submission of the Claimant Counsel that Order 24 Rule 1 does not preclude the filing of a motion to amend pleadings after the close of a case and before the adoption of addresses is incorrect.”

It was further held that:

“The provision of Order 24 Rule 1 of the High Court Rules deals with when a party can amend his pleadings in a matter and this falls within the category of the provisions of the rules of court that must be given effect in absolute terms. Thus, this application filed after the closure of the case of the parties, i.e., outside the period envisaged by Order 24 Rule 1, is incompetent and should be struck out.” 

However, in Engineer Olusunmade Agbe-Davies v. Lagos State Development & Property Corporation & Another
, the High Court of Lagos State granted the 2nd Defendant’s application for amendment of its defence despite the fact that the application was brought after the Claimant had closed its case. The rationale for granting the said application, according to the Court was that the amendment did not seek to introduce anything new and that the said amendment would meet the justice of the case
Service Generally
An area that is worthy of being mentioned is the issue of service of processes generally. Order 39 rule 1(3) of the Rules provides that 

“Every application shall be served within 5 days of filing and where the application is not served within the stipulated period, the Judge may strike out the application.”
By the foregoing provision, the failure to serve an application within 5 days of its being filed makes the application liable of being struck out. This being the case, the provision of the Rules under consideration has not distinguished between situations where the Applicant chooses to serve the application through the officers of the court (by paying for service and mileage) and where the Applicant choose to serve through his own machinery. It is not uncommon for Applicants to seek to escape the provisions of this section by simply claiming that having paid for service of the Application, failure to serve is the fault of the court and not the Applicant’s. With due respect to such Applicant, a simple interpretation of the provision makes the machinery employed to serve irrelevant. Therefore, where an Applicant has paid for service, it behoves him to ensure that the sheriff of the court saddled with the responsibility of service of the application does so within the stipulated time. 
An example within the Rules which makes seeking refuge under “paying for service” to avoid the Order 39 rule 1(3) is found in Order 6 rule 6 on the lifespan of a writ and Order 7 rule 1 on service of originating processes. By Order 6 rule 6(1), the lifespan of a writ is 6 months. Where it cannot be served within 6 months, Order 6 rule 6(2) enables the Claimant to come by way of Motion Ex-parte in order to extend the life of the writ. Order 7 rule 1 stipulates that originating processes shall be served by a Sheriff, Deputy Sheriff, Bailiff, Special Mar​shall or other officer of the court. By the combined effect of Order 6 rule 6 and Order 7 rule 1, where the officer of the court fails to serve the writ within the stipulated time, the writ stands the risk of death unless the Claimant brings an application under Order 6 rule 6(2) to save it. It does not matter that the responsibility of service lies on the officer of the court and not the Claimant. In other words, it is the Claimant that will suffer for the failure of the officer of the court to serve the originating process within the stipulated time. Therefore, just as in the case of the service of a writ, where an Applicant has paid for service, he still fully bears the burden of ensuring that the application is served within the stipulated time.      
 It is noted that unlike Order 9 rule 1(3) that mandates a Defendant to serve a sealed copy of the memorandum of appearance on the Claimant or his counsel within 7 days of its being filed, neither Order 15 rule 1(2) nor Rule 1(3) stipulates any period within which a statement of defence or Reply may be served. It is hereby suggested that, drawing from Order 9 rule 1(3), a 7-day period from the date of filing should be stipulated.

Attachment for Contempt
In relation to contempt proceedings lacking any positive order, this is regulated by Order 42 but rather in an inelegant manner. Order 42 Rule 9(1) does not provide an independent regime for commencing contempt proceedings but rather makes the procedure for application for judicial review under Order 40 to be applicable to the extent such is possible.
By Order 42 Rule 9(3), the 
“Rule applies to cases where the contempt is committed​
a) in connection with proceedings to which this Order relates;
b) in connection with criminal proceedings;
c) subject to the provisions of the Sheriff and Civil Process Act, any proceedings in the High Court or where the contempt consists of disobedience to an Order of the Court;
d) in connection with proceedings in an inferior court:”
Further, the provision is quite inelegantly worded, as the simple reading of Order 42 Rule 9(3) (c) will read as follows:

“The Rule applies to cases where the contempt is committed subject to the provisions of the Sheriff and Civil Process Act, any proceedings in the High Court or where the contempt consists of disobedience to an Order of the Court.”

Whatever the above actually means is left to the draughtsman in so far as “any proceedings in the High Court” is concerned.

It is, therefore, clear that the mode of applying for committal for contempt where no direct positive order is involved as in for instance, tampering with the res, is as provided for in relation to judicial review under Order 40 of the Rules. The question is, in relation to an application for committal for contempt of proceedings, can one at the same time apply the provisions of the Sheriffs and Civil Processes Act since Rule 9(3)(c) applies the Rule to contempt committed against any proceedings in the High Court?

It is clear that the provisions of the Sheriffs and Civil Process Act only apply to disobedience to an order of court and not contempt committed against the proceedings of Court. The provisions relating to Form 48 and Form 49 provided for under the Sheriffs and Civil Process Act are aimed at committal for contempt of Court committed in disobedience of Court order and not for contempt committed against the proceedings of Court. Contempt is committed against the proceedings of court if while proceedings are pending, a party does an act capable of prejudicing the outcome of the case. Thus, contempt against the proceedings of the Court cannot be subject to the provisions of the Sheriffs and Civil Process Act as the two are mutually incompatible. Therefore, it is herein suggested that the contempt procedure obtainable under the Sheriff and Civil Process  Act should  be made applicable to contempt against the proceedings of the courts so that the provision under Order 42 to that effect be deleted.
Conclusion

The above do not represent the totality of all that are wrong with the 2012 Rules, but, at least, they represent part of such wrongs that are fundamental to the attainment of the overriding objectives. There are still several areas calling for improvements through constant review, particularly, in the light of experience in practice. In this regard, the overriding objective can only be achieved if the operators of the Rules are always conversant with the provisions of the Rules and apply them in a manner concomitant with the intention of the draftsmen. 
It is not uncommon for some judges to make orders which directly negate the express provision of the Rules. An aspect of the Rules where this is rife is the lifespan of an order of injunction made ex-parte. By virtue of Order 39 Rule 3(3), an order of injunction made upon an application ex-parte abates after 7 (seven) days. By Order 39 Rule 3(4), where a Judge deems it fit to extend the order made ex-parte, the extension so made shall not exceed a period of 7 (seven) days from the day the extension is granted. Despite the clarity of the foregoing provisions, it is perturbing that some Judges have grown a flair for either granting an order of injunction ex-parte in excess of the stipulated 7 (seven) days or an extension of the order of injunction made ex-parte for a period in excess of 7 days from the day the extension is made. An apt example is as found in the Suit No. ID/934/13: Alhaji Musa Yaro v. Ifako Ijaye Local Government & 3 Ors. In that case, on December 3, 2013, the Court granted an order of interim injunction made ex-parte for 14 days and made the return date December 17, 2014. To further deepen this clear judicial departure from the provision of the Rules, on December 17, 2014, the Court extended the life of the order of interim injunction earlier made on December 3, 2014 pending the hearing and determination of the Motion on Notice. In this regard, the return date was January 13, 2014. By implication, the ex-parte order of interim injunction was extended for at least 27 days. With due respect to the Court, the reasoning behind these departures from the provisions of Order 39 Rule 3(3) and (4) remain incomprehensible. It is our submission that some of these derailments could be antithetical to the overriding objective of the Rules.

In view of this, the necessity of continuous education of the bench and the bar cannot be over-emphasised. It is our collective duty to point out such defects and to work towards a better justice delivery system.

� M. A. Banire & Associates
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